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Jun

Jun

Jun

Jul

Jul

Aug

Aug

Aug

12,

12,

12,

17,

22,

28,

S,

18,

19,

1992

1992

1992

1992

1992

1992

1992

1992

1992

Procedural History

Complaint for Custody filed by Pellettieri, Rabstein,
& Altman on behalf of John A. Hartmann III
(hereinafter "Plaintiff"). [Da 1 - 3]

(Simultaneous) Order to Show Cause filed by plaintiff
seeking, inter alia, an immediate transfer of custody,
sole custody of child, eviction of defendant-
counterclaimant from her residence. [Da 4 - 7], with
supporting Certification. Motion granted by J.S.C.
Sullivan.

Order to Transfer venue from Mercer to Monmouth County
signed by Philip S. Carchman, P.J.F.P. [Da 400]

Answer and Counterclaim for Custody, Child Support,
Palimony, Damages, Specific Performance of Transfer of
Property, Fees, Costs and Jury Demand filed by Riker,
Danzig, Scherer, Hyland, & Perretti on behalf on
Defendant-counterclaimant, Janice Marinuzzi (a/k/a
Janice Hartmann) (Hereinafter "Defendant-
counterclaimant™) filed. [Da 22 - 36]

Order Granting Relief and Transferring Venue from
Monmouth County to Somerset County signed by
P.J.F.P. Alexander Lehrer. Settled competing
orders to show cause filed by both parties.

The Order compelled, inter alia, plaintiff to pay
$200.00 per week for defendant-counterclaimant's
support retroactive to July 2, to maintain status quo
of household, Granted defendant-counterclaimant sole
occupancy of the residence. [Da 90 - 93]

(Out of time) Answer to Counter Claim filed by
plaintiff. [Da 94 - 98]

Two criminal complaints for harassment lodged by
defendant-counterclaimant in Ewing Township Municipal
Court. [Da 100]

Criminal complaint for harassment lodged by defendant-
counterclaimant in Ewing Township Municipal Court.
[Da 101].

Temporary Restraining Order under Prevention of
Domestic Violence Act issued for defendant-
counterclaimant. [Da 101 - 104].
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Jul

Oct

Nov

Dec

Dec

Jan

Feb

Mar

Mar

19,

23,

28,

23,

13,

21,

6,

10,

9,

18,

1993

1993

1993

1993

1993

1993

1994

1994

1994

1994

Domestic Violence complaint merged (by consent) into
pending palimony and Domestic Torts counterclaim.
[Da 105 - 106].

Riker Danzig withdraws of counsel (nonpayment of
legal fees). [Da 113 - 114].

(Order entered in Hunterdon County. Defendant-
counterclaimant has no recollection of what occurred,
and does not know what the Order contained).

Amended Complaint for Partition filed on behalf of
plaintiff. The complaint states that the property was
held as "joint tenants". [Da 107 - 108].

Trial brief filed on behalf on plaintiff. Claims that
property held as "tenants in common" and suggests
partition occur based on this fictitious status. [Da
128 - 137].

Hearing held without defendant-counterclaimant
present. As more fully described in the Statement of
Facts, Ms. Marinuzzi was suffering from severe
alcoholism, and in fact was less than a month from
beginning the recovery that continues to this day.
The trial court dismissed all defendant-
counterclaimant's claims, evicted her, required
defendant-counterclaimant to execute deed
relinquishing interest in home to plaintiff,
partitioned home as if it had been held as tenants in
common and fixed defendant-counterclaimant's interest
in home at $6,000, granted sole legal and physical
custody of child to plaintiff, allowed defendant-
counterclaimant only telephone visitation. [2T].

Written Order filed memorializing December 21,
1993 Order. [Da 138 - 141]

App. Div.: Defendant-counterclaimant filed pro se
Notice of Appeal. [Da 142].

Trial Court: Pro se Motion to Reconsider filed at
trial level by Defendant-counterclaimant. [Da 147].

Trial Court: Pro se Notice of Motion for Stay Pending
Appeal filed by Defendant-counterclaimant. Motion
requested, inter alia, that the plaintiff not be
permitted to execute the deed to defendant-
counterclaimant's residence. [Da 151]. This Motion
was apparently transferred by the trial court sua
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Mar

Mar

Apr

Apr

Apr

May

May

May

29,

9,

24,

18,

25,

27,

4,

10,

10,

June 2,

1994

1994

1994

1994

1994

1994

1994

1994

1994

1994

sponte to the Appellate Division. See Notice of
Docketing [Da 158]).

App. Div.: Plaintiff files Cross Motion seeking, inter
alia, counsel fees and costs, termination of his
obligation to pay defendant-counterclaimant the $6,000
Ordered on Dec 21, 1993, and to restrain Defendant-
counterclaimant from using the Hartmann name. [Da 159
- 160].

App. Div.: Defendant-counterclaimant files pro se
motion "for the Appintment of Attorney". [Da 155].

Trial Court: Grace Dennigan, Esqg. files appearance for
defendant-counterclaimant for trial level aspects of
case only. [Da 180].

App. Div.: Plaintiff files Notice of Motion to extend
time to answer. [Da 181].

App. Div.: Order on (3/18/94) Motion: Grants motion
staying portion of judgement requiring defendant-
counterclaimant to convey her interest in home and
temporarily relinquishes jurisdiction for trial court
to consider defendant-counterclaimant's Motion for
Reconsideration. [Da 185].

Trial Court: Defendant-counterclaimant (through Grace
Dennigan, Esqg.) files Supplemental Notice of Motion;
converts Motion for Reconsideration into Motion to
Vacate Order under R. 4:50-1, with supporting letter
brief, certifications. [Da 186 - 202].

App. Div.: Plaintiff files certification in
opposition to defendant-counterclaimant's supplemental
motion and in further support of Cross Motion.

[Da 202 - 212].

App. Div.: Defendant-counterclaimant files pro se
motion "For Extension of Time to File Answer to Cross
Motion for Relief" with attached "Certification of pro
se" in support of Motion. [Da 2157.

App. Div.: Defendant-counterclaimant files pro se
"Motion to Compel Production of Documents," with
supporting Certification. [Da 214].

App. Div.: Defendant-counterclaimant files pro se
letter-motion to Appellate Division requesting various



(unclear) forms of relief. [Da 219 - 220].

App. Div.: Order on Motion: Motion by Defendant-
counterclaimant for stay and further relief. Matter
was temporarily remanded to the Family Part for ruling
on reconsideration motion filed by defendant-
counterclaimant. [Da 223].

App. Div.: Order on Motion: Motion by Plaintiff for

further relief. Motion was denied without prejudice.
[Da 222].

App. Div.: Order on Motion: Motion by Defendant-

counterclaimant to Compel Production of Documents and

Extending Time to Answer Cross Motion. Motions

denied. [Da 221].

Trial Court: Grants stay of Order requiring
defendant-counterclaimant to execute deed conveying
her interest in residence. Reserves decision on
defendant-counterclaimant's R. 4:50-1 motion and
requires that parties brief the issue of whether
defendant-counterclaimant has a reasonable chance of
prevailing on merits if 12/21/93 judgement were
vacated. [Da 260 - 262].

Trial Court: Defendant-counterclaimant (through
Grace Dennigan, Esq) files letter brief outlining
meritorious defenses available to defendant-
counterclaimant if judgement were re-opened under R.
4:50-1. 1Includes certifications from two people who
witnessed defendant-counterclaimant's severe
alcoholism during period of 12/21/93 hearing.

[Da 227 - 253].

Trial Court: Plaintiff files letter brief response in
opposition to above. [Da 254 - 260].
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1995

1995
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1995

1995

Trial Court: Court denied the defendant-

counterclaimant's R. 4:50-1 motion, holding that

alcoholism did not constitute excusable neglect, that

she had no meritorious palimony claim, and that

enforcement of the 12/21/93 Order would not be unjust.
[1T].

Trial Court: Grace Dennigan, Esqg., files Substitution
of Attorney. (Ends all involvement in case).
[Da 264].

Trial Court: J.S.C. Mahon signs Order memorializing
Feb 23, 1995 decision which "disposes of all
contentions by all parties and closes case." Ends
trial court involvement. [Da 263].

Defendant-counterclaimant filed an Amended Notice
of Appeal to include issues raised in the trial
court's Mar 28, 1995 Order. [Da 419].

Defendant-counterclaimant filed Notice of Motion to
Extend Time [Da 266] and Notice of Motion to Amend
Notice of Appeal and to Relinquish Jurisdiction [Da
270]. Amendment Motion requested that the custody /
visitation issues be excluded from the appeal and that
the trial court re-evaluate its wvisitation Order in
light of defendant-counterclaimant's 18 months of

sobriety.

Plaintiff filed certification in opposition to above
motions, claiming a need for "finality". [Da 273 -
276].

Defendant-counterclaimant filed a Responsive
Certification addressing plaintiff's objections and
misrepresentations. [Da 277 - 284].

Plaintiff wrote a letter to J.A.D. Shebell,
claiming Defendant-counterclaimant was being
represented by counsel and requesting that the
Appellate Division therefore dismiss the appeal. [Da
285 - 289].

Defendant-counterclaimant wrote responsive letter
to J.A.D. Shebell, repeating her June 23, 1995
statement that she is being assisted by a pro se
support group, and pointing out various
misrepresentations made by plaintiff. [Da 290 - 291].



Jul 14,

Jul 27,

1995

1995

Defendant-counterclaimant filed a Motion for
Leave to File Responsive Certification, requesting
that the Appellate Division consider the July 10,
1995, Responsive Certification. [Da 292].

Order on Motion grants defendant-
counterclaimant's Motions to Extend Time and Amend
Notice of Appeal to Exclude Custody and Relinquish
Jurisdiction of custody and visitation issues.



Statement of Facts

In the spring of 1975, John A. Hartmann III fell in love with his
divorce client, Janice Marinuzzi [Da 296]. Mr. Hartmann (hereinafter
"John"), a married, successful divorce attorney, wined and dined Ms.
Marinuzzi, a divorcing waitress, (hereinafter "Janice") until she
eventually returned his affections. Janice was 26.

Through John's skillful negotiations, Janice was awarded custody
of her son, child support in the amount of $40.00 per week, alimony in
the amount of $35.00 per week, and equitable distribution of
approximately $30,000 [Da 300 - 304]. Although John would later deny
that he represented Janice during this period, [Da 59, 205], he
appears as the attorney of record on Janice's Final Judgement of
Divorce [Da 300], although another attorney apparently attended the
pro forma final hearing.

In the spring of 1977, after seven years of marriage, John left
his wife and infant son and rented an apartment with Janice in
Plainsboro [Da 60 at f7].

At John's insistence, Janice left her evening waitressing job so
that she could make dinner and be home for him when he returned from
work. Thereafter, John covered all the bills and paid all the living
expenses for the couple.

Upon discovering that Janice and John were living together, her
ex-husband moved to have his alimony obligation terminated. By a
Consent Order dated August 4, 1978, his request was granted [Da 311 -
312].

In discussing the relinquishment of the very alimony that he had



negotiated, John assured Janice that she wouldn't have to worry about
it; that he loved her and would take care of her. [Da 29]. Shortly
thereafter, John insisted that Janice give up custody of her son so
that she could devote more of her attention to him and their
relationship. Janice reluctantly agreed, and, by a consent Order
entered in 1977, she gave custody of her son to her ex-husband [Da
4097 .

In 1977, the couple experienced the first crisis of their
relationship. Less than six months after she gave up her alimony and
child support and began living with John, Janice discovered that he
had been having an affair [Da 23 - 24]. Janice became distraught and
made a suicide gesture, causing a minor laceration to her wrist. She
was admitted to Princeton House for observation [Da 306]. John came
by to visit often, and assured her that if she came back, he would
never again be unfaithful. [Da 308]. The two reconciled. Janice was
discharged after three days, and moved back in with John.

Janice's discharge diagnosis was "passive dependent personality"

[Da 308].

John's wife was granted a divorce on grounds of adultery by
judgement entered in April 1978." Around this tinme, Janice
unofficially took the surname Hartmann. Al though John would | ater
deny that he encouraged her to do this [Da 60 at 9 18], he in fact
supported her nane change, and put her on his health insurance and
credit cards as Janice Hartmann [Da 319 - 320].

In the spring of 1978, John left his job at Mason Giffin &

Pearson in Princeton and was hired by Pellettieri, Rabstein & Altnan



(where today he is a full partner) [Da 418].

1 See Mary Ann Hartmann v. John A. Hartmann |11, Mercer County Docket No. M 216717-76.



In 1980, the couple's standard of living had inproved to the
poi nt where they decided to | eave their apartnment in Hunter's G en and
to purchase a home together. Janice dropped out of Mercer County
Community Col l ege [ Da 389] and began house-hunting full time. Wthin
a year, she discovered a honme in an affluent section of West Trenton
t hat had been abandoned while still under construction because the
bui | der had decl ared bankruptcy. Exhausting nost of the proceeds from
the equitable distribution received at the end of her marriage, Janice
contributed $15,000 to the down paynent [Da 148]. John drew from
savi ngs and contributed $30,000.° They took title as "joint tenants
with rights of survivorship and not as tenants in comon”

[Da 368 - 376 (Deed), Da 377 - 381 (Mortgage)], and obtained a five
year nortgage (which was paid off in 1986).°

Jani ce took on the job of supervising a massive | andscapi ng
project that included a waterfall, a slate patio, a wought iron

fence, two drywells and an ejector punp. She then decorated the

2 Because John has consistently refused to produce the closing file, this anmount is an estinate based on the conflicting clains he has

made on the anpunt he contributed. See Da 168 and Da 60.

3 Wen testifying on the issue of the nortgage, plaintiff was specifically asked about the nortgage status, and misled the Court by
not mentioning that the original nortgage was satisfied in 1986:
Q (By Ms. Keephart, attorney for plaintiff): Okay, the -- you have a nortgage on that house? And the amount of which is?
A (By M. Hartmann): 122,000
Q |Is there a second nortgage for the house?
A: There's a second nortgage for 35,000 a home equity.

[2T 23-24 to 24-3].
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interior of the house, selecting all the furniture and art. A few
years later, she selected an inground sw mm ng pool, and supervised
its construction along with the installation of a stone retaining
wal | .

She lived the |life of the typical suburban honmemaker, cooking and
cl eaning while John continued to build his law practice. One day a
week, for four hours, John provided a cleaning service to help with
the physically difficult aspects of maintaining the hone. She
acconpani ed John to social affairs at the G eenacres Country Club in
Princeton, dinner and pool parties held by his | aw partners, as well
as political functions and all other social events John attended
during the course of their relationship. John always introduced her
as Ms. Hartmann [Da 10].

The two spoke often of marriage. |In 1982, they went so far as
obtaining a marriage license and certificate [Da 363 - 364]. Having
both been married before, they decided to call off the wedding, but
continued to live together with John covering all the expenses of
their relationship [Da 60, 2T 24-12 to 24-13]. John told Janice that
"I want to conme home to you because | want to, and because | |ove you,
not because | have to."

Janice |earned early on that John had a tenper. As early as
1977, he had assaulted her, causing a gash over her left eye that
required stitches. 1In 1983, he beat her so badly [Da 421] that she
tenmporarily left the residence and stayed with an aunt in Trenton
She filed charges and obtai ned a Tenporary Donestic Viol ence

Restraining Order [Da 419-420]. However, after being separated for

Inreality, the $122,000 is a second or subsequent nortgage.

11



| ess than two weeks, John convi nced her that he | oved her and woul d
never again be physically violent toward her, and convinced her to
return to their Mntague Avenue hone and drop the charges and
Restraining Order. The nore serious of the subsequent assaults
resulted in breaking her nose and ribs in 1991 [Da 313 - 318], as well
as various internal injuries.

But the assaults were not constant, and John was al ways extrenely
and sincerely renorseful afterward. Janice never reached out for help
during these periods, and only sporadically saw therapists in regard
to her "passive dependent personality disorder" diagnosis.

In the spring of 1986, Janice worked for a few nonths as an
interior designer, the career path she would have taken had it not
been for her relationship with John. Although John would | ater
incorrectly testify that “she has a degree . . . fromthe New York
School for Interior Design” [2T 36-6 to 36-8], she did in fact take
some cl asses on the subject [Da 388], and she designed the entire line
for Trenton Hone Interior's Spring Show at the Princeton Hyatt [Da
321]. However, John strenuously di sapproved of her working outside
the hone, and insisted he wanted her there for hi mwhen he cane home
fromwork. Further, with John's salary there was no need for a second
i ncomne.

On August 15, 1987, Janice gave birth to Brandon Adam Hart mann.
Janice's role as honenmaker now expanded to include a role as the
not her to their son.

By the nature of the work, matrinonial attorneys often anger
people. One evening in 1990 John received a death threat when two nen
pushed their way into his residence and indicated that he "shoul d back

off". There was no indication which client (or client's spouse) had

12



sent the nessage. Janice expressed her concern, and |ater asked what
woul d happen if John died before she did and she was left alone to
care for Brandon. John responded by increasing the $200,000 life

i nsurance policy he had taken out nam ng "Janice Marinuzzi, fiancee"
as the beneficiary [Da 322] to a $300, 000 policy nam ng "Janice

Hart mann, spouse" as the beneficiary [Da 323 - 324].

In 1990, John nmet Heidi while representing her friend in a
divorce [2T 51-2 to 51-3]. The relationship becane ronmantic, and they
started dating in Novermber of 1991.° Heidi was 28. Janice had j ust
turned 43.

John hid the relationship fromJanice for al most six nonths.

During this period, he becanme nore aggressive, and seenmed to have "a
very short fuse". The physical violence accelerated. John's
inability to control his violent tenper was shown in other areas of
his life as well. 1In Cctober, 1991, he was charged with an Ethics
violation for threatening a femal e judge in Mercer County [Da 405].
The Judge's conpl ai nt (and subsequent DRB hearing) found that John had

di spl ayed a hostil e deneanor, nenacing the judge, waving his arns and

yelling in a threatening manner. John's denials, and his inplication

4John has consistently denied that he dated Heidi before he left Janice:

6. . . . | did not |eave Defendant for another wonan.
[Da 228 - Certification of John A. Hartmann I11].
However, when Heidi testified on the issue, she stated:

MRS. HEI DI HARTMANN: W started dating in Novenmber, 1991.
[2T P51 L28-33].

13



that the Judge was exaggerating, |ook strangely famliar when conpared
to his later denials of his treatnent of Janice. [Da 406]

Al so during this period, Janice began to rely on al cohol on an
increasing basis. In early May, she confronted John with her belief
that he was seeing sonmeone else. John admitted it, but asked if he
could continue to see both of them Janice told John that she
"couldn't live this way anynore", and indicated that John’s proposed
arrangenent woul d be conpl etely unacceptable. She gave John an
ultimatum-- stop the affair with Heidi, or lose his relationship with
Jani ce.

On May 22, 1992, after 15 years of cohabitation, John noved out
of the house, |eaving Janice and Brandon [Da 14].

On June 12, 1992, John (hereinafter "plaintiff") filed an ex-
parte Order to Show Cause to gain custody of Brandon [Da 4]. He
obtai ned the transfer of custody by fraudulently representing (both in
his certification [Da 14] and by his attorney's statenments [3T 2-11
to 2-16]) to the Court that a status quo existed in which he had
cust ody. Abandoned by John, and with her son inproperly renoved from
her, Janice's use of alcohol and prescription drugs rapidly
accel er at ed.

Jani ce (hereinafter "defendant-counterclaimnt”) sought |ega
representation fromJdan Bernstein, Esq, of Riker, Danzig, Scherer,

Hyl and, & Perretti. M. Bernstein filed an answer and counterclai m
[Da 22 - 36] and, on July 22, 1992, obtained for Defendant-
counterclaimant an Order requiring plaintiff to nmaintain the status
quo, including giving defendant-counterclai mant sol e possession of the
residence, and restraining plaintiff fromentering the property

[Da 90 - 93].
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The next year was filled with various court hearings, notions,
and cross notions. Hundreds of pages of Certifications emanated from
the Plaintiff, who continues to be represented by "Mercer County's
Largest Matrinonial Law Firnl [Da 417] at no expense to him By
contrast, the defendant-counterclaimant incurred $22,327.96 in | ega
fees in the first nonth of her representation by Ri ker Danzig [ Da
339].

Interrogatories were propounded by Defendant-counterclai mant, but
never answered [Da 407]. Discovery requests were consistently ignored
[Da 408]. The plaintiff violated every aspect of the July 22, 1992
Court Order, refusing to pay car insurance and household bills, and
interfering with the defendant-counterclainmant's attenpts to spend
time with her son [Da 344 - 360]. The $200 weekly al |l owance was paid
sporadically if at all. As an experienced attorney, Plaintiff knew
exactly how far to push these issues, requiring the defendant-
counterclaimant to incur nore legal fee debt in enforcenment letters,
but conplying shortly before an enforcenent notion was actually filed
[Da 344 - 360]. By skillful use of these tactics, the plaintiff
successfully intimdated both attorneys who attenpted to represent
Def endant - counterclaimant in the trial court, |eaving her pro se and
with attorney debts in excess of $40,000 [Da 200 - 202, Da 343].

Further, the plaintiff began a harassnment canpai gn agai nst the
def endant - count er cl ai mant, parki ng outsi de her house and noting if
anyone entered or left. Wen the plaintiff discovered that the
def endant - count er cl ai mrant had gone on a date wi th another man, he
becane enraged. He snuck onto the property at night with a flash
canmera and t ook photographs through the wi ndow, then subnitted the

photos to court [Da 390]. Defendant-counterclaimant obtained a
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Tenporary Restrai ning Order under the Prevention of Donestic Violence
Act on August 19, 1992 [Da 101 - 104].

Def endant - count er cl ai mant sank deeper into al coholism receiving
two sumonses for Driving Wiile Intoxicated in a four nonth period
(Novenber, 1992 and April, 1993).

By the early fall of 1992, R ker Danzig began to back off the
case. Their bill for legal services had now reached $37,309. 96 [Da
342] and the lower court had declined to assess |egal fees against the
plaintiff [Da 90 - 93]. The fact that alnbst no action was taken on
the case is denonstrated by her billing statements. On Cctober 29,
1992, her bill was $37,309.96 [Da 342]. During the next seven nonths,
Ri ker Danzig performed | ess than 10 hours of work and her bill grew
only $2,480.71, to $39,790.67 [Da 343].

In one of her last actions on the case, Jan Bernstein deci ded not
to litigate the Donmestic Violence conplaint filed in August 1992,
instead agreeing to plaintiff's request to w thdraw the Conplaint, and
to nmerge the issue into Defendant-counterclaimant’s palinony claim A
consent Order for mutual restraints was entered by Judge Mahon on
January 19, 1993 [Da 105 - 106].

In April of 1993, the plaintiff married Heidi Hartmann. [2T 52-4
to 52-5].

In July of 1993, Jan Bernstein was granted | eave to wthdraw as

def endant - count ercl ai mant' s counsel, |eaving her pro se [Da 113 -
114]. Defendant-counterclai mrant had no experience in using the court
system and she was painfully aware that Plaintiff, a full partner at
Mercer County's largest matrinonial firm[Da 417], was a naster at it.

For the first time in her adult |ife, Defendant-counterclaimnt

was w t hout personal support. Abandoned by the plaintiff and by her
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attorney, she was drinking daily and nentally deteriorating by the
late fall. In response to plaintiff's request for sole custody, a
Cust ody Eval uation had been ordered by the Court in the spring of
1993. The report indicated that defendant-counterclaimant was in a
serious stage of alcoholism and was becom ng i ncoherent [Da 329].

A hearing on Defendant-counterclaimant's palinony and custody
i ssues was schedul ed for Decenber 21, 1993. On the norning of the
hearing, a Probation Oficer from Hunterdon County call ed Defendant -
counterclainmant at hone and testified that the she was i ncoherent, and
that "[she] started to cry on the telephone, and told ne that she
couldn't get here, that there is no way she could get here. She had
no ride," [2T 12-12 to 12-18], and that, as of 10:30 A M, "[She]
sounded i ntoxicated, and she was telling nme that her cats were
starving, and that neighbors -- she didn't have any food. The
nei ghbors wouldn't help her. And various things like that.” [2T 14-8
14-13].

I nstead of adjourning the hearing, or addressing only those
i ssues that could be considered urgent, Judge Mahon decided to proceed
in the defendant-counterclaimant's absence and to address every issue
that had been raised in the litigation. Hearing only fromthe
plaintiff, he entered an Order which extingui shed defendant -
counterclaimant's palinmny and donestic torts clains, evicted
def endant - count ercl ai mant from her residence, deprived her of her
joint interest in the property and granted her only tel ephone contact
with her son [Da 138 - 141]. Rejecting the plaintiff's claimthat the

def endant - count ercl ai rant was i ndebted to himfor $157,1705, [Da 169]

5 1n order to reach his figures, the plaintiff's assessed costs agai nst the defendant-counterclai mant included half the electricity

used by the couple for the entire period of their cohabitation ($13,320), as well as half the gardening done ($4,500) [Da 168].
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the trial Judge fixed the plaintiff's total obligation to the
def endant - count er cl ai mant at $6, 000, and Ordered that it be paid at a
rate of $200 per week.

The trial judge was not conpletely at fault in his partition of
the residence. He relied on the integrity of a large law firmand the
word of an attorney admitted to the bar since 1969.

The plaintiff knew his opponent was a pro se who was in a serious
state of al coholic decay and that there was no real chance that his
assertions woul d be put through any sort of neani ngful adversari al
testing.

The facts are self-explanatory. |In 1981, the plaintiff and
def endant - count er cl ai mant purchased a residence, taking title as
"joint tenants with rights of survivorship and not as tenants in
common" [Da 368 - 376 (Deed), Da 377 - 381 (Mdrtgage)].

On Novenber 30, 1993, the plaintiff submtted an Arended
Complaint for Partition, noting that the property was held as "j oint
tenants” [Da 125]. Presumably, the plaintiff then began | egal
research on partitioning the property to his best advantage.

On Decenber 13, 1993, the plaintiff submtted a trial brief now
claimng that the property was held as "tenants in comon"

[Da 128 - 137], and relied on case | aw which, while extrenely rel evant
to a tenancy in conmon, was conpletely irrelevant to a property
purchased as "joint tenants with rights of survivorship and not as
tenants in comon". The partition nade in accordance with this
irrelevant case |law | eft the defendant-counterclaimnt indebted to the
plaintiff, and stripped her of her interest in the hone.

Further, the plaintiff clainmed that the house was subject to a

| arge ($160,000) nortgage and had built only a small anmount ($65, 000)
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of equity [Da 168]. The defendant-counterclainmant was in no condition
to obtain a copy of the actual nortgage, which shows a purchase price

of $137,000, and a payoff date of April 1, 1986° [Da 377]. The

plaintiff failed to disclose to the Court bel ow that the nortgage he
referred to in his calculations was not the original nortgage on the
hone, but a subsequent nortgage that he had taken out. The defendant -
count er cl ai mant never received any funds from any subsequent
nort gages.

The trial court relied on the plaintiff's assertions, set
Def endant - countercl ai mant's equity in the home at $6,000,’ and gave her
ten days to vacate the househol d. Defendant-counterclainmant |eft the
home on January 16, 1994.

Near death, defendant-counterclaimnt entered Princeton House on

January 20, 1994 [Da 332 - 338].

6 Defendant is unaware if a subsequent nortgage was taken out on the home. During the course of her relationship with the plaintiff,
he woul d often present her with papers and say "sign these". Being in love with him and not being experienced with the |aw, she
rarely read such papers before signing them In any case, she never received any funds fromany subsequent nortgage, and the plaintiff

has continually portrayed the outstanding nortgage as the original.

7 $5,400 of this remains unpaid as of this witing.
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Def endant - count ercl ai mant energed from Princeton House in
February, 1994, with only the clothes on her back and her sobriety.
Plaintiff, earning approxi mtely $200, 000 per year [Da 326 - 330] in
sal ary al one,® decided that he was authorized to place a small portion
of older furnishings fromthe honme into storage for the defendant-
counterclaimant [Da 233], and deducted the storage fees fromthe
pittance he was required to pay defendant-counterclai mant so that she
could find a new residence and begin getting her life together. Now
living in the couples' |uxurious West Trenton hone, the plaintiff
provi ded no funds for defendant-counterclaimant to find a new
residence (in spite of his promses to the trial court that he would
provide her with a new residence’), and she becane honel ess.

Upon re-entering the residence, the plaintiff strew garbage

around, took photos, then subnitted themto the Court." \Wen he

8 It is inpossible to determine plaintiff's investnent income, or even to know for certain if the nunbers he provided to the Probation
Departnment were accurate, as there has been no discovery in this case.
9 The following testinony was given by the plaintiff on direct exam nation by his attorney at the Decenber 21, 1993 hearing:
BY M5. KEEPHART:
Q What you're suggesting is that you would have her in a position where she would be set up in another
resi dence, without any difficulty. She'd have a fairly smooth transition?

A [M. Hartmann]: And no expense for household furniture, furnishings.

Q Okay. And you would pay the $1,000 noving cost assessnent?

A Well, either we -- right. It would be --

Q Imediately.

A -- that's what | would have spent, a $1,000 whether | give it to her directly or whether or not we just noved
her, or however it was handled. It would be $1,000, it should do it. Plus the deposit that she might need.

[2T 32-6 to 32-24].

10 Photos enclosed as Da 393 - 394. Although Defendant-counterclaimant has never had the opportunity to testify on this issue, we ask
that this Court | ook closely at these photos, which
were included as an attachment to one of the Plaintiff's certifications.

Common sense woul d dictate that, even if defendant-counterclaimant were living in a slovenly nanner (which she wasn't), it
makes no sense for a full-sized U.S. mailbox to be placed on the kitchen counter. Also, please note that the photos of the bedroom
include drawers renpved fromthe dresser; not sinply clothes strewn around - again indicative of a set up.

As to all the bizarre sexual itens, if defendant is given the opportunity to conduct discovery, she will prove that all these

items were purchased by the plaintiff on his credit cards, with receipts bearing his signature.
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di scovered that the defendant-counterclaimant had renoved vari ous
items (cooking pots, sone paintings, sonme furniture) before departing
fromthe home on January 16, 1994, M. Hartmann called the police and
filed a crimnal conplaint [Da 413]. He waited until the day of the
muni ci pal court hearing to drop the charges.

When the plaintiff was specifically asked to live up to his
proni se to provide housing [2T 32-6 to 32-24], he responded by sayi ng:

M 35. . . . [Defendant-counterclai nant] states she was

| eft without noney or a place to go. Again, Defendant begs

for synpathy, when she really has been given consi derably

nore than she was due.
and

M 36. | do not have an obligation to provide housing for

Def endant. . .

[Da 171, Certification of John A. Hartmann II11].

Def endant - count er cl ai mant ended up sl eeping at the houses of
friends and A.A. nenbers, then applied for welfare and received an
ener gency housing all owance [Da 367].

On February 10, 1994, Defendant-counterclaimant filed a pro se
Noti ce of Appeal, appealing the Order entered by Judge Mahon on
Decenber 21, 1993 [Da 142]. Shortly thereafter, she filed a notion in
the trial Court requesting a reconsideration, and a stay of the
portion of the Order that required her to sign the deed to the house
over to the plaintiff. The Appellate Division relinquished
jurisdiction to the trial court to determ ne whether the judgement
shoul d be opened, and granted a stay of Judge Mahon's Order requiring
her to sign over her interest in the house [Da 185].

On February 23, 1995, Defendant-counterclaimant's notion to

vacate the Decenber, 1993 Order was denied by the trial court

Again, the plaintiff is a highly skilled natrinonial attorney, admtted to the bar since 1969.
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[Da 263]. J.S.C. Mhon ruled that, while defendant-counterclai nant
was clearly in an al coholic state during the period of the hearing,
this did not, as a natter of law, constitute excusabl e neglect, that
she had no valid palinmony claim and that enforcenment of the earlier
Order was not unjust [Da 263, 1T]. Further, Judge Mahon let stand the
partition of the plaintiff and defendant-counterclaimnt's property,
even though it was divided as if it had been a tenancy in comobn when
in fact it is held as joint tenants with rights of survivorship.

Judge Mahon signed an Order nenorializing this decision on March
28, 1995. On May 5, Defendant-counterclai mant anended her notice of
appeal to include the issues raised by Judge Mahon's denial of her

R 4:50-1 notion. [Da 419].
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Summary of Argunent

This appeal arises froma denial of a R 4:50-1 notion to open a
judgnment entered on January 21, 1994. Appellant submts that the
trial court's errors were an egregi ous departure fromthe standard
that controls such notions, and that the | ower court nust be reversed
so that a plenary hearing on the nerits of the defendant-
counterclaimant's underlying clains can be hel d.

Every chall enge being raised is one that asserts that the trial
court made errors in its conclusions of |aw. Because al nbst none of
the facts found by the trial court during this hearing are contested,
this court should apply a standard of de novo review throughout this
appeal

The issues are not conplex. On December 21, 1993, a fina
heari ng was schedul ed to address the defendant-counterclaimnt's
clains to palinony, child custody, and donestic torts danmages. She
did not appear. The trial court determ ned, based on its own
experience with the Defendant-counterclai nant and the testinony of a
nmenber of the Probation Departnment who had conversed with her that
nmorni ng, that the appellant was suffering fromsevere al coholism
during the period of Decenber 1993. Nonethel ess, the Judge went on to
rule in the plaintiff's favor on every issue raised in the litigation,
and dism ssed all the defendant-counterclaimnt's clains.

In February, 1994, after the defendant-counterclai mrant began her
recovery from al coholism she brought a pro se notion under R 4:50-1
requesting that the trial court vacate the earlier judgnent and hold a
pl enary hearing on her clainms. |In February, 1995, the trial court
again affirnmed that the defendant-counterclaimant was suffering from

crippling alcoholismat the time of the Decenber, 1993 hearing, but

23



determ ned as a matter of |aw that al coholism does not constitute
excusabl e neglect. As shown below, this conclusion of lawis wholly
i nsupportable. This issue has been visited repeatedly and

unanbi guously by the Supreme Court of New Jersey, and is covered by
State and Federal | aws.

As shown below, the trial court also erred in concluding that the
appel l ant had not denpnstrated a reasonable probability of succeedi ng
on the nmerits. The court plainly misread the inport of the parties
taking title to their residence as joint tenants with rights of
survivorship. lgnoring the obvious, the court concluded that, because
the joint tenancy status could have been changed by the parties at
sone future date, the choice to take title as joint tenancy with
rights of survivorship was nmeani ngless and did not show an intent on
the part of the plaintiff to provide for the defendant-counterclai mant
beyond the end of their relationship. 1In reaching this conclusion,
the court violated the basic tenant of the |law of contracts that the
intent of parties is to be judged as of the nonent of the contract's
creation, not based on their possible future actions.

Further, the issue of the tenancy status of the party's hone was
only one facet of what should have been a nulti-factor analysis
enconpassing all the factors the Suprenme Court has indicated nust be
consi dered in palinony cases. In two recent decisions, the Suprene
Court provided very specific criteria to guide the | ower Courts on
this question. One of the nost significant om ssions of the | ower
court in this regard was that, in denying the defendant-
counterclaimant's notion to vacate the judgenent, it deprived itself
of the opportunity to consider the testinony of the defendant-

counterclaimant as to the exi stence of an oral contract.
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I nstead of considering these factors, the trial court stated that
the absence of a witing was a factor in its dismnissal of the
def endant -counterclainmant's palinmony claim in spite of the fact that
every case to visit the issue has specifically held that the statute
of frauds is inapplicable in the palinobny context.

As shown below, the trial Court also erred in determning that
enforcenment of the judgnment entered bel ow would not result in a
mani fest injustice. Relying only on statenents made by the plaintiff,
the appellant will show that she spent a m nimumof 15 years living
t oget her as husband and wi fe. The defendant-counterclai mrant bore
plaintiff's son and acted as a honeneker and nother for a decade and a
hal f, sacrificing her career and educational goals in order to provide
the plaintiff with the stable and pl easant hone necessary for himto
buil d a successful |aw practice. The relationship ended when the
plaintiff |eft the defendant-counterclainmant for a wonan 21 years his
junior. As a result of the judgenent entered bel ow, the defendant-
counterclaimant, after becom ng conpletely dependent on the plaintiff
over a 15 year period, is now accepting public welfare and food stanps
in order to survive.

Next, the appellant argues that if this court is to reverse the
trial court and revive her palinony claim the court should exercise
original jurisdiction to revive injunctive relief to her in the way of
pendente lite support pending a resolution of the issues at the trial
| evel, providing her with sufficient resources to afford the necessary
| egal and expert fees to permt her the opportunity to have her case
properly adjudi cat ed.

Final |y, defendant-counterclai mant argues that because she was

ousted froma property to which she held title as a joint tenant, she
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is entitled to half the fair rental value of the property for the
period of her ouster. Again, this argument involves no fact finding
that would violate the traditional role of the Appellate Division when
consi dering such issues, and falls within the equitable powers of the

Court to decide.
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LEGAL ARGUVENT

l. THE TRI AL COURT ERRED I N RULI NG THAT THE DEFENDANT-
COUNTERCLAI MANT' S | NABI LI TY TO ATTEND THE DECEMBER 21, 1993
HEARI NG DI D NOT CONSTI TUTE EXCUSABLE NEGLECT
At the hearing below, it was uncontroverted that Ms. Mrinuzzi
was suffering from serious, advanced al coholism and was thus
i ncapacitated during the period of the Decenber 21, 1993 hearing.

Comrenting on this issue, the trial Court found:

THE COURT: | don't know that there's rmuch di scussion that she
was in an intoxicated state during that period. The question is
whet her, | suppose, | don't believe that's disputed, the question
is whether that's excusable. It may be neglectful, but is it

excusabl e negl ect?
[1T 5-23 to 6-3].

Further, at the Decenmber 21, 1993 hearing, the Court took
testinony from Teresa LaCosta of the Hunterdon County Probation
Departnment on the issue of the defendant-counterclaimnt's
nonappear ance at the hearing:

THE WTNESS: Wen | -- she did not seemto recall who
was, when | first identified nyself. And then she started
to cry on the tel ephone, and told nme that she couldn't get
here, that there is no way she could get here. She had no
ride. She had no family. And then just -- she tal ked about
it being the holidays, and being alone, and not having a
Christmas tree and her financial situation.

[2T 12-12 to 12-18].

THE WTNESS: . . . She, today, when | spoke to her, she
again found it to be -- well, she was crying, but she
sounded i ntoxicated, and she was telling nme that her cats
were starving, and that neighbors -- she didn't have any
food. The neighbors wouldn't help her. And various things
like that.

[2T 14-8 to 14-13].

The first issue presented to this Court for review is whether
al coholism constitutes excusable neglect. Although generally an
appeal of a notion brought under R 4:50-1 is revi ewed under an abuse

of discretion standard, Court Inv. Co. v. Perillo, 48 N J. 334, 341,

(1966), the factual question of whether Ms. Marinuzzi was suffering
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fromal coholismis undisputed, |eaving only a question of pure |aw

warranting a de novo review fromthis court. Rova Farns Resort v.

Investors Insurance Co., 65 N J. 474, 483 (1974), Coffin v. Kelly, 133

N.J.L. 252 (E. & A 1945), Lonbardo v. Hoag, 269 N.J. Super. 36, (App.

Div. 1993).
In its decision, the court bel ow concluded that al coholismdid
not constitute excusabl e negl ect:

THE COURT: Excusable neglect is neglect in which a
reasonabl e[,] prudent person may have engaged under the
ci rcunst ances, Tradesnman National Bank and Trust Co. v. Cunm ngs,
38 N.J. Super. 1 (App.Div. 1955).

In Bergen Eastern Corp. v. Kaus, 178 N.J. Super. 42
(App.Div. 1981), the Court did find excusabl e negl ect where
defendant's untinely response to a -- for a defendant's untinely
response to a foreclosure action. In so deciding, the Court
reasoned defendant was a 74-year-old widow with a history of
serious psychol ogi cal problens and hospitalizations for nental
illness, which obviously she had no or little control over.

Here, | amnot satisfied that the excusabl e negl ect advanced
by Ms. Marinuzzi is sufficient to neet that standard.

| therefore find that prong of the necessary two prongs is
not present.

[1T 16-5 to 16-20].

In addressing the issue of al coholism New Jersey courts have
reached several firmconclusions. Both the New Jersey Suprenme Court
and Appellate Division have repeatedly affirned that alcoholismis

both a di sease and a handicap. See, e.g., In the Matter of George

Hahn, an Attorney at Law, 120 N.J. 691 (1990), dowes v. Termnix

Int'l Inc., 109 N.J. 575, 593, (1988), State v. Scher, 278 N.J. Super.

249, 274 (App.Div.1994), Gnello v. Agency Rent-A-Car Systens, 250

N.J. Super. 338 (App.Div. 1991).
For the purposes of the state Law Agai nst Di scrimnation (LAD)
and federal Anericans Wth Disabilities Act (ADA), alcoholismis

classified as a disability. See N.J. Stat. Ann. 10:5-4.1 (West 1992),

42 U.S.C.A § 12114, 28 C.F.R § 35.131(a)(2)(i)-(iii) (1993), dowes,

198 N. J. 575. Oher statutory provisions in New Jersey have simlarly
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defined al coholism See, N.J. Stat. Ann. 3B:1-2 (West 1994)

(i mpai rment caused by al coholismincluded in definition of nental

i nconpetence), N.J. Stat. Ann. 3B:12-28 (West 1994) (Al coholics sober

over one year considered to have returned to conpetence), N. J. Stat.

Ann. 30:1-12 ([T] he departnent may at its discretion establish and

mai ntain specialized facilities and services for the . . . care,
treatnment and rehabilitation of persons who are suffering fromchronic
mental or neurol ogical disorders, including, but not limted to

alcoholism. . .), cf. NJ. Stat. Ann. 17:48-6a (West 1994)

(I nsurance pl ans cannot discrimnnate against alcoholismin their in-
patient coverage pl ans).

Both the LAD and ADA were enacted to protect persons with
disabilities fromthe exact type of discrimnation visited on the
def endant - countercl ai mant by the trial court's denial of her R 4:50-1
motion. In a recent case addressing this issue, the Law Division held
that "[t]he ADA is renedial |egislation designed to elinmnate a |ong
history of discrimnation. 42 US.CA § 12101. Persons with HYV
di sease, al coholism epilepsy and enotional illness are equally
covered, although there are unfounded nyths associated with those

conditions.” City of Newark v. J.S., 279 N J. Super. 178, 196 (Law

Div. 1993).

In quoting Bergen Eastern Corp. v. Kaus, the trial judge

concluded that the court found excusable neglect in that case because
the novant suffered fromill nesses "which obviously she had no or
little control over" [1T 16-15 16-16]. Wen Judge Mahon thereafter
found that the defendant-counterclaimant's al coholismdid not qualify
as such an illness, he was accepting and perpetuating the nyth that

al coholics have control over their illness. This holding is plainly
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contrary to New Jersey case law, as well as the intent of the
| egi sl ature as expressed in the Law Against Discrimnation and the
intent of Congress as expressed in the Arericans with Disabilities
Act .

Although a willful failure to enbrace treatnent for al coholism

can lead the courts to reject it as an excuse, |In the Matter of

Collestar, 126 N.J. 468 (1991), there was no such allegation in the

i nstant case. The defendant-counterclai mant had, through conti nuing
menmber ship in Al coholics Anonynous, naintained her sobriety since her
first in-patient treatnent, and at the tine of the R 4:50-1 heari ng,

had been sober for over a year."

Such a "sincere confrontation [of
her] al coholismand commitment to rehabilitation" should warrant
deference fromthis court. 1d. at 477.

In anot her recent case, the Chancery Division prevented a step-
parent adoption when it found that the abandonnent by the natural
father could not be considered “intentional"” as the father had been

suffering fromsevere alcoholism |1n the Matter of the Adoption of a

Child by J.RD., 246 N.J. Super. 619, 620 (Ch. Div.1990).

Foreign jurisdictions directly considering whether al coholism
constitutes excusabl e neglect have uniformy held that alcoholismis
sufficient to nmeet the "excusabl e neglect" standard.

In darke v. Carke, 423 NNW2d 818 (S.D. 1988), the Supremne

Court of South Dakota considered a request for relief froma judgnent
under a statute that is nearly identical to New Jersey's R 4:50-1.

In dark, the Court reviewed trial level findings on the legitimcy of

11 As of this witing, the defendant has been sober for over a year and a half. She continues to attend A A neetings on a daily basis

and has becone a tenporary sponsor for a newconer to the program Also, she is actively participating in out patient therapy.
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al cohol i sm and depressi on when presented as grounds for excusabl e
neglect. The court held that the existence of this type of relief is
"to preserve the delicate bal ance between the sanctity of fina
judgnents and the incessant command of the court's conscience that
justice be done in light of all the facts.” 1d. at 820.

Li ke New Jersey courts, the South Dakota Court held that
"excusabl e negl ect” nust be neglect of a nature "that would cause a
reasonabl e prudent person to act similarly under sinilar

circunstances." Carke 423 N.W2d at 821, Tradesman Nati onal Bank and

Trust Co. v. Cummings, 38 N.J. Super. 1 (App.Div. 1955).

Even without the benefit of guidance from an equivalent to the
New Jer sey Law Agai nst Discrimnation, and before such a hol di ng woul d
have been suggested by the enactnent of the Federal Anmericans with
Disabilities Act, the Carke court held that the defendant's
al cohol i sm and depression clearly constituted excusabl e neglect. See

al so Iddings v. MBurney, 657 A 2d 550, 553 (R I. 1995) (Defendant's

medi cal |y docunented disability constituted an extenuating

ci rcunstance to render his neglect excusable), U.S.I1.F. Wnnewood

Corp. v. W G Soderquist, 219 S. E. . 2d 787 (N. C. App. 1975) (Defendant's

| ack of a sound m nd constituted excusable neglect), Sawer v. Cox,

244 S. E. 2d 173 (N.C. App. 1982) (Defendant's al coholismdid not anount
to "excusabl e neglect" because, by his own testinmony he had not had
any al cohol for some tinme prior to entry of judgment).

It is well established that New Jersey Case Law favors resol ving

clains on their nerits. S.E.W Friel Company v. N.J. Turnpike

Aut hority, 73 N.J. 107 (1977). Rule 4:50-1 is an enbodi nent of this

policy, and its purpose is to ensure that unjust results are avoided.
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The Rule ""is designed to reconcile the strong
interests in finality of judgnents and judicial efficiency
with the equitable notion that courts should have authority
to avoid an unjust result in any given case.'" Baumann v.
Marinaro, 95 N. J. 380, 392, (1984) quoting Manning Eng' g,
Inc. v. Hudson County Park Commin, 74 N.J. 113, 120, (1977)
. A court should view "the opening of default judgnents

... With great liberality," and should tolerate "every
reasonabl e ground for indulgence ... to the end that a just
result is reached.” Marder v. Realty Constr. Co., 84

N. J. Super. 313, 319, (App.Div.), aff'd, 43 N.J. 508 (1964).
Al'l doubts . . . should be resolved in favor of the
parties seeking relief. Arrow Mg. Co. v. Levinson, 231

N. J. Super. 527, 534, (App.Div.1989) (enphasis supplied).

In the only case in which New Jersey courts addressed the issue
of alcoholismin the palinony context, it was held that it was not an
abuse of discretion to exclude testinony concerning al cohol i sm when

consi dering the existence of a palinony contract. Kozl owski v.

Kozl owski, 164 N.J. Super. 162 (Ch.Div.1978), aff d 80 N.J. 378 (1979).
“Her end of the agreenment was, in general terns, to take care of
defendant, his children and his home; to cook and keep house for him
and to help entertain his friends and busi ness associ ates. There was
no indication that the understanding of the parties required plaintiff
to abstain fromdrinking al coholic beverages.” 1d. at 388.

VWhet her al coholismis viewed by this court as a disability or as
a disease, its uncontroverted role in the instant case makes cl ear

n

that the | egal conclusion of the court below that it was "not
satisfied that the excusabl e negl ect advanced by Ms. Marinuzzi is
sufficient to meet [the] standard" [1T 16-17 to 16-18] was |legal error

and nmust be reversed.
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1. THE TRIAL COURT ERRED I N HOLDI NG THAT MsS. MARI NUZZI

WOULD NOT SUCCEED ON THE MERI TS OF HER CLAIM THE

UNCONTROVERTED FACTS OF THE CASE DEMONSTRATE THAT SHE W LL

SUCCEED ON THE MERI TS.

To succeed on a notion to open a judgnent under R 4:50-1, a
nmovant must show not only that her neglect was excusable, but that she

has a neritorious defense to the action. Marder v. Realty

Construction Co., 84 N J. Super. 313 (App.Div. 1964), aff'd, 43 N. J.

508 (1964), Mancini v. New Jersey Autonobile Full Insurance

Underwiting Association, 132 N.J. 330 (1993). In ruling on this

i ssue, the court below nade a plainly erroneous conclusion of |aw,

again warranting a de novo review fromthis court. GCoffin v. Kelly,

133 N.J. L. 252, 44 A 2d 29 (E. & A 1945), Lonbardo v. Hoag, 269 N.J.

Super. 36, (App. Div. 1993).

A.  The purchase of the co-habitants’ home as joint

tenants with rights of survivorship clearly indicates

an intention on the part of the plaintiff to provide

for the defendant-counterclai mant beyond the end of

their rel ationship.

In the sixth year of their 17 year cohabiting relationship, [Da

24] Plaintiff and Def endant-counterclai mant purchased a hone together.
The plaintiff, a skilled matrinonial attorney admtted to the bar
since 1969, chose to take title as joint tenants with rights of

survivorship. There are no econom ¢ advantages in taking title in

this nmanner. It does not reduce liability, taxes, nor insurance
obligations. The only |logical reason that a party (especially an

attorney, who presumably possesses an in-depth understandi ng of the
law) would take title in this manner is to denonstrate an intent to
provide a home in the event of a purchaser’s early dem se. There is no
right of survivorship in tenancy in common as there is in joint

tenancy, Wiss v. Cedar Park Cenetery, 240 N.J. Super. 86 (App.Dv.

1990), and, as pointed out at the trial |evel, the grand incident of
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joint tenancy is survivorship since upon the death of any joint
tenant, title descends to the survivor by operation of law. Black's

Law Di ctionary, 6th Ed.

Wiile taking title in this manner is not determinative of the
palinmony issue, it is clearly indicative that the defendant-
counterclaimant has a neritorious claimto palinmony danages. This nay
explain why the plaintiff m srepresented that they had purchased the
home as tenants in common [Da 129 - 137].

The defendant-counterclaimant resided in this home for nearly 12
years, during which tinme she raised the plaintiff's son and acted as
his wife. Nonetheless, due to the incapacitating disability of the
illness fromwhich she began to suffer during this period, she was
deprived of the property to which she held title wi thout the
opportunity to participate in an accounting or partition.

Al t hough the applicability of Kozl owski v. Kozlowski, 164 N.J.

Super. 162 (Ch.Div. 1978), affd 80 N.J. 378 (1979), is nore thoroughly
di scussed below, it should be noted here that the Appellate Division
in Kozl owski specifically held that, in considering whether a
partnershi p has been created for palinony purposes, “comobn ownership
and control of partnership property” is a factor tending to support the
exi stence of such a relationship. 1d. at 162.

I nstead of denying that joint tenancy with rights of survivorship
evinces an intent to provide past the end of the relationship,
plaintiff’s counsel argued to the | ower court that the possibility of
termnating the joint tenancy status negated the original intent of
t he purchasers:

MS. KEEPHART: Any joint tenant can, at any tine, destroy

the right of survivorship by severing the joint tenancy.
Upon severance, the joint tenancy becones tenancy in conmon.
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And in no way does that tenancy indicate that M. Hartmann
intended to | eave her this house.

[1T 13-8 to 13-12]

Amazi ngly, the Court bel ow accepted this argunent:

THE COURT: As has been pointed out by counsel, that joint

tenancy status can be, of course, changed by the parties. |

find no law to support the proposition that joint tenancy
sonmehow i s indicative of a -- sone sort of a promse to

| eave sonething upon M. Hartmann's death and the |ike.

[1T 17-3 to 17-9]

Contrary to the holding of the lower Court, it is a basic tenet
of contract law that the intent of contracting parties is nmeasured as
of the creation of the contract, not based on whether they could have
been altered by a party at sone future date. See, e.g. Restatenent

(Second) of Contracts §§27, 213, (1982 App.), See also Weichert Co.

Realtors v. Ryan, 128 N.J. 427 (1992), Goss v. Yeskel, 100 N J. Eq.

293, 134 A 737 (1926), Mpscowitz v. M ddl esex Borough Building & Loan

Ass'n., 18 N.J. Super. 182 (App. Div. 1952).

For the purpose of clarifying and properly enphasizing this
point: Had the plaintiff nade out a will leaving Ms. Marinuzzi all his
assets, according to the lower court's ruling this also would not have
indicated an intent to provide for the defendant-counterclaimnt in
the event of M. Hartmann's death, because, like a joint tenancy, a
will may be changed at any tine.

Further, the whole of palinony |law would fall under an anal ysis
that permits judging a party's intent based upon their possible future
actions and intentions. Cearly, M. Hartmann's intent toward Ms.

Mari nuzzi changed dramatically after he left her for a younger woman.

The purchase of the co-habitants' honme as "joint tenants with
rights of survivorship and not as tenants in common" clearly indicated
Plaintiff's intent to provide for the defendant-counterclai mant beyond

the end of their relationship. The lower Court’s ruling on this issue
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was an error

of

| aw t hat nust

be reversed.
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B. The trial court erred in failing to consider
the palinony factors announced in Kozl owski V.
Kozl owski, and by instead focusing on the |egal
i rrel evancy of the nonexistence of a witing.

The applicability of the palinony test outlined in Kozl owski v.

Kozl owski, was raised before the trial court during oral argunent and
inthe trial briefs. However, the trial court ignored the test

pronul gated by the New Jersey Suprene Court and focused on a factor
that had been specifically excluded fromconsideration by at |east two
Suprene Court cases. Therefore, the trial Court nust be reversed.

Where the majority in Kozl owski set the general principles of |aw
concerni ng palinony, Justice Pashnan’s concurrence proposed a non-
exclusive list of factors for the courts to consider when confronted
with a palinony claim Wile stressing that a palinony renmedy is
based in equity and that each case depends on the individual facts and
ci rcunstances presented, the court provided a |ist of factors, none of
whi ch were considered by the court bel ow

The factors that the concurrence directed the | ower courts to
consi der ("as exanples only") are: the duration of the relationshinp,

t he anount and type of services rendered by each of the parties, the
opportunities foregone by either in entering the living arrangenent,
and the ability of each to earn a living after the relationship has
been dissolved. 1d. at 910. In the case at bar, the |lower Court
consi dered none of these factors.

Al t hough the exact ampunt of time remains in dispute, the
relationship lasted a mnimumof 15 years [Da 60 at 1 7] and a maxi mum
of 17 [Da 24]. It is undisputed that the parties |lived together at 18
Mont ague Avenue in West Trenton for nearly 12 of those years.

When the coupl e purchased the hone in 1981, it was in an
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unfinished state. The plaintiff continued to build his |aw practi ce,
wor ki ng approxi mately 70 hours per week, including nost weekends, and
rarely (by his own adnmi ssion) made it home before 7:30 P.M on

weekni ghts [Da 10]. The defendant-countercl ai mant took on the ful
time supervision of the completion and nai ntenance of the hone.
Thereafter, she supervised the installation of a stone retaining wall,
two drywells and an ejector punp, an inground pool, and a massive

| andscapi ng project that included a waterfall, a slate patio, and a
wrought iron fence. She also decorated the interior of the house,
utilizing proven professional skills of an undeterm ned nonetary

2

value.” In addition, the defendant-counterclai mant mai ntai ned the

house, cleaned it, prepared nmeals for the plaintiff, and established a
pl easant and stabl e honme environnment which permitted the plaintiff to
earn an incone of nearly a quarter nillion dollars per year.

It is undisputed that the defendant-counterclai mant became
pregnant by the plaintiff in 1986, and bore his son in 1987. From
this tine onward she acted as a honemaker and nother, as caring for
the child took up the vast majority of her waki ng hours.

The uncontroverted facts show that during the mgjority of her
relationship with the plaintiff, M. Mrinuzzi acted as a homemaker
and conpanion to the plaintiff, as well as a nother to their child,
while he built his law practice.

The opportunities foregone by Defendant-counterclai mant due to

her relationship with the plaintiff were explored at Iength at the

trial level. Aside fromthe $75 per week in conbined alinmony and

12 During the period of Decenber, 1985 and March, 1986, she returned to work on a part-time basis as an interior designer, during
which time she designed and coordinated the entire spring line for the Spring Home Show at the Princeton Hyatt while enployed by
Trenton Home Fabrics [Da 321]. This was the only enploynment held by the defendant-counterclai mant since (on his insistence), she quit

her job as a waitress when she noved in with the plaintiff.
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child support that she received, the defendant-counterclai mant showed
promi se as an interior designer, taking various classes in the subject
[ Da 388] and wor ki ng whenever the plaintiff would permt her to do so.

The capacity of each to earn a living after the relationship has
been di ssolved is painfully obvious. During the course of her
relationship with the plaintiff, Plaintiff was hired at Mercer
County's largest matrinonial law firm[Da 417]. Today, he is a
part ner earning $200,000 per year in salary alone [Da 327]. The
def endant - count ercl ai mant remains on welfare and food stanps, worKking
occasi onal odd jobs cleaning houses [Da 367].

Mor eover, Defendant-countercl ai nant continues to insist that the
plaintiff nade frequent oral promises to take care of her for life
[Da 29]. 1In keeping with these oral prom ses, the plaintiff fully
supported the defendant-counterclainmant throughout their 17 year
cohabiting relationship. Further, Defendant-counterclainmant provided
a copy of a $300,000 life insurance policy taken out by the plaintiff
nam ng "Jani ce Hartmann, spouse” [Da 323 - 324] as the beneficiary.

In addition, as discussed, they purchased their residence as joint
tenants with rights of survivorship.

Finally, the defendant-counterclaimant has not had the benefit of
di scovery nor has the trial court had the opportunity to assess her
demeanor and credibility, and the denial of her R 4:50-1 notion
permanent |y denied her this opportunity. She continues to assert that
the plaintiff Ieft her for another wonan (his present wife), who is
twenty-one years younger than he is.

The factors set out in Kozlowski v. Kozl owski were raised by the

def endant - count er cl ai mant bel ow (see def endant-countercl ai mant’s bri ef,

transcripts generally) however, the court declined to consider any of
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t hem
Instead, the court bel ow focused on whether there was a writing
bet ween the parti es:

THE COURT: Also the court did entertain proofs as to what
woul d be reasonabl e conmpensation for that of what woul d be
present [sic]. The other argunents -- there is no witing
advanced on the part of the defendant as to any of her clains.

| am sinmply not persuaded that there is a basis after a
careful review of her filing that meritorious offense does exist.

The Modtion for Reconsideration is therefore denied.

[1T 17-10 to 17-16] (Enphasis supplied).

VWhen t he Kozl owski case was first considered in the Chancery
Di vision, the court discussed the statute of frauds at |ength, holding
that “[a]lthough the agreenent was oral, it does not violate the
statute of frauds . . . [t]his court could not countenance the
unconsci onabl e result which would obtain should all relief be denied
this plaintiff who was cast adrift at 63 years of age w thout neans of
support assets, and with little hope of devel opi ng support

opportunities.” Kozl owski, 164 N.J. Super. at 177, 178. See also

Ei seman v. Schneider, 60 N.J.L. 291, 37 A 623 (Sup.C. 1897).
The Appellate Division was nore concise on this issue. Wen

confronted with a statute of frauds defense in Ctowe v. DeGoia, the

Court held “a Statute of Frauds should not be used to work a fraud”.

Crowe v. DeGoia, 203 N J. Super 22 (1985), (quoting Kl ockner v.

Green, 54 N.J. 230 (1969)).

The | ower court should have consi dered whether the defendant-
countercl ai mant had nade a prinma facia case under the standards
announced by the Suprene Court in Kozl owski, and whether, given the
opportunity to present all of her proofs™ and to testify as to the

contract that existed between the parties, she would have had a
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reasonabl e chance of success on the nerits. Any doubts that the trial
court had at this stage concerning the viability of Defendant-
counterclaimant's clains should have been resolved in her favor.

Arrow Mg. Co. v. Levinson, 231 N.J. Super. 527, 534 (App.Div.1989).

I nstead, the court ignored those factors, and based its decision
on the legal irrelevancy of whether a witing existed between the
parties.

It is respectfully submtted that the | ower court nust be
reversed on these errors and that the matter should be reversed and

remanded for a trial on the nerits.

13Again, it nust be stressed that the plaintiff sinply ignored all requests for discovery [Da 407 - 408].
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1. THE TRIAL COURT ERRED I N FAI LI NG TO HOLD THAT
ENFORCEMENT OF THE LOWER COURT' S ORDER WOULD BE UNJUST,
OPPRESSI VE AND | NEQUI TABLE

In Quagliato v. Bodner, 115 N.J. Super. 133 (App.Div. 1971), the

court set a final requirenment that nust be nmet in order for a novant
to obtain relief under R 4:50-1. A novant must show t hat enforcenent
of the order would be "unjust, oppressive, or inequitable" Id. at 138.

As denonstrated above, defendant-counterclai mant sacrificed her
education and career goals in order to bear and raise the plaintiff's
and def endant-counterclai mant's son and provide himw th the househol d
which enabled himto build a multi-million dollar |law practice. As a
result of the |lower court's Order, the defendant-counterclai mant is
| eft homeless and living on welfare, while the plaintiff enjoys the
coupl e's hone and all the other rewards of the defendant-
counterclaimant's sacrifices.

The plaintiff agrees with this result. He has stated clearly
that his position is that the defendant-counterclaimant is entitled to

"not hi ng". ™

I ncredi bly, he noted with disapproval that M. Marinuzzi
was unsatisfied with a shelter provided by the State while he
continues to occupy the coupl e’s suburban West Trenton hore. ™
Apparently, the plaintiff believes that Ms. Marinuzzi shoul d sonmehow
gracefully accept the transition fromthe lifestyle they shared for 12
years in an affluent section of West Trenton to honel ess shelters and

welfare. |If the Court were seeking a definition to the terns “unjust,

oppressive, and inequitable,” the lower court's Order, which enbodies

14 Defendant is totally self-centered and does not recognize her responsibilities. . . Defendant owes ne noney -- | owe her nothing.

[Da 237, § 31. Certification of John A Hartmann II1].
15 Defendant states she cannot "neke it" in a facility which the State has provided . . . She has no regard for the value of property

and such, and expects that people owe her a life - conplete with spending noney. This is just not so and | respectfully submt that

Def endant's conduct has caused me financial ruin. [Da 234, § 23 Certification of John A Hartmann I11].
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the plaintiff’s attitude, * surely would provi de one.

The plaintiff perpetrated a fraud"” on the lower court by claining
that the coupl es' residence had been purchased as tenants in conmon
[Da 133] when in fact it had been purchased as "joint tenants with
rights of survivorship and not as tenants in comon" [368], and by his
implication that the original nmortgage was still outstanding [Da 168,
2T 23-24 to 24-3], when the original nortgage had in fact been paid
off in 1986 [Da 377]. It would be a manifest injustice to pernmit the

di vi sion of the property as entered by the trial court to stand.™

16 Plaintiff's attitude toward the defendant was denonstrated early on when, during a June 12, 1992 ex-parte hearing attenpting

to summarily evict her fromher residence, the follow ng exchange occurred between his counsel and the Court:

THE COURT: . . . | amhesitant to[,] you know[,] turn over possession, -- especially in light of her condition at
the present time. You know, she might be dead if you put her out on the street.

MS. ROSE: Well, that is true, but she may be . . . destroying everything and herself in the house, in the
meantime, that was our concern.

[3T 3-24 to 4-6].

17 Al though not raised below, the fraudulent misrepresentation of the plaintiff that the house was held as tenants in comon, and his
"omi ssion" that the original nortgage had been paid off in 1986, would provide alternate grounds for this Court to reverse the trial

court.

18For exanpl e, Defendant-counterclaimant asserts that all contributions to the residence (nortgage, taxes, upkeep, etc.) made during
the course of their relationship should have been considered as having been made equally by the parties. The trial court, focused on
Reitneier due to the plaintiff's assertion that it controlled, did not consider this issue and fixed the defendant's

equity in the house at $6,000 (of which, not incidentally, plaintiff has paid defendant only $600).
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In making its calculations, the Court relied on plaintiff's

personal (and wildly inaccurate) assertion that Reitneier v.

Kal i noski, 631 F.Supp. 565 (D.N.J. 1986) was controlling” [Da 167].
However, the Reitneier case dealt with a partition between co-tenants
where the property had been held as tenants in common. The Reitneier
deci sion was clearly inapplicable to the case at bar for nunerous
reasons.

As mentioned, the property in Reitneier was held as tenants in
common, not as joint tenants with rights of survivorship. The only
time the Reitneier Court even nentions joint tenancy is to distinguish

n

it fromthe case then being considered. [ T]enants in conmon
are seized per ny et non per tout, by the part and not by the whole,
whereas joint tenants are seized per tout et per ny, by the part and
by the whole . . . " 1d. at 575 (footnote 6), (citing Newran v.

Chase, 70 N.J. 254, 262 n. 5 (1976)), Gery v. Gery, 113 N J.Eq. 59,

166 A. 108 (Ct.E. &A. 1933). The argunent is nmade in Reitneier that a
tenancy in common is not necessarily a 50 - 50 split; ownership is
apportioned anongst its owners, and the estate can be divided
according to their contributions. This is not so with a joint tenancy
with rights of survivorship, in which the whole is owned equally by
both parties.

The tenants in Reitneier never co-habited, the property was held
jointly only for a very short period of tine, and the issues of
guantum nerit, unjust enrichnment, and detrinmental reliance were never

even raised. Reitneier was neither a contract nor a palinony case,

19 9 23. The Court's decision was based upon Reitneier v. Kalinoski [cite onitted] which summarizes the law of partition in the

state of New Jersey [Da 167, Certification of John A. Hartmann I11].
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and it has no applicability in the case at bar. Cdearly, it would be
unjust to pernit a partition nmade in accordance with Reitneier to
st and.

Further, in addition to the value of the services defendant-
counterclai mant rendered in mai ntenance and upkeep, she contri buted
nearly $15,000 to the purchase of the hone [Da 148]. The plaintiff
has consistently refused to produce the closing file, and has made
conflicting clainse as to the anmount contributed by the defendant -
count ercl ai mant . *

As was pointed out by the plaintiff's counsel, the Order entered
bel ow technically | eaves the defendant-counterclai mant, who had been
reduced to homel essness and wel fare, indebted to the plaintiff for
$157,170 [Da 169], and | eaves viable the preposterous argunment that
t he def endant - count ercl ai mant has been unjustly enriched!

M5. KEEPHART: Her bottomline comes out to be that she owes M.

Hart mann well in excess of $150, 000
[1T 14-2 to 14-3]

Unj ust enrichment, perhaps, has occurred if the whole concept of

guantum nmeruit is going to be addressed. Unjust enrichnment has

occurred perhaps on the side of the defendant.
[1T 14-22 to 14-25].

The Donestic Violence aspects of this case present another

conmpelling reason to reverse the trial court, and another reason why

20 At various tinmes, the plaintiff has alleged the following contributions to the downpaynent we made by the defendant-

countercl ai mant :

$7, 500 Da 168 - Certification of John A Hartmann.
$8, 000 2T 20-7, (Testinony of John A. Hartmann).
$9, 000 Da 60, 9 9 - Certification of John A Hartmann.

$10, 000 Da 131, Plaintiff's Trial Brief.
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enforcenment of the lower court's Order is a manifest injustice. As
was spelled out in the defendant’s counter-claim the Ewing police were
first called to the Hartmann residence in 1977. |In 1983, he beat her
so badly [Da 421] that she tenporarily left the residence and stayed
with an aunt in Trenton. She filed charges and obtai ned a Tenporary
Donestic Violence Restraining Oder [Da 419 - 420]. However, after
bei ng separated for |less than two weeks, John convinced her that he

| oved her and woul d never again be physically violent toward her, and
convinced her to return to their Mntague Avenue home. The nore
serious of the subsequent assaults resulted in nedical reports that
show a cut to the defendant-counterclaimant's head requiring six
stitches [Da 313 - 315] (defendant-counterclaimant asserted that this
was caused by being pushed into a coffee table by the plaintiff), a
broken nose and ribs in 1991 [Da 316 - 317] (defendant-counterclai mant
asserted that this was caused by a vicious assault by the plaintiff
[Da 33]), a history of cuts, bruises, and various internal injuries
(def endant - count ercl ai mant asserted that these were caused by various
beatings inflicted by the plaintiff over the course of their
relationship [Da 33]).

The defendant-countercl ai mant's non- appearance due to her
disability deprived her of the opportunity to testify as to the abuse
she suffered at the plaintiff's hands. At various pre-trial hearings,
she produced nedical reports and horrific photographs of bruises
inflicted on her by the plaintiff [Da 365 - 366]. Yet, in another
outrageous statenent, the plaintiff has clained “I amin reality, the
victim” [Da 231, 915, enphasis in original], and “I amclearly the
party to this action who has been unfairly burdened and abused”

[ Da 235].
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Def endant - count er cl ai mant deserves a chance to have the issue of
who was victim zed by whom determ ned by a factfinder. Denying her
this opportunity neans that the plaintiff gets away with what he did
to the defendant-counterclaimant, and would clearly be the sort of
injustice that the court in Quagliato had in mnd when requiring such
a showing to open a judgment.

The plaintiff’s physical and enotional abuse of the defendant-
counterclaimant, followed by his abandonment of her for a woman 21
years his junior, contributed significantly to the defendant-
counterclaimant's deterioration after the end of their relationship.
This fact strengthens every claimof the defendant-counterclai mant,
and nmakes it even nmore conpelling that this Court reverse the | ower

court and renmand for a trial on the nmerits. See, darke v. darke,

423 N.W2d 818 (S.D. 1988).
The trial Court erred in failing to hold that enforcenment of the
| ower Court's judgnent would constitute a manifest injustice. This

error alone should warrant reversal of the |ower Court.
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V. THE APPELLATE DI VI SI ON SHOULD EXERCI SE ORI G NAL

JURI SDI CTI ON TO REDRESS THE FI NANCI AL | NJUSTI CE CAUSED BY

THE LONER COURT' S ERRONEQUS RULI NG

Article IV, section V, paragraph 3 of the New Jersey Constitution
and R 2:10-5 permt courts of review to exercise original
jurisdiction whenever necessary to the conplete determi nation of any
matter on review

New Jersey Case Law has determned a variety of factors for
deciding if an exercise of original jurisdiction in the Appellate
Division is appropriate, all of which support Defendant-
counterclaimant's request that original jurisdiction be exercised in
t he instant case.

Undeni ably, the defendant-counterclaimant is harmed by the
conti nued exi stence of the Order under appeal, and the delay inherent
in leaving these issue to the trial Court would only exacerbate the
damage. This is a factor that the Court should consider when
consi deri ng whether to exercise original jurisdiction. State v.
Tumminello, 70 N.J. 187 (1976). The case at bar has an incredibly

protracted history, Anastasia v. Planning Board of Wst Orange

Townshi p, 209 N.J. Super. 499, 518 (1986), and the record (including a
422 page appendi x) presented to this Court is very nearly a conplete
record of every pleading, exhibit, and transcript that was created in

the lower Court. See, S.S. v. E S., 243 N.J. Super. 1, 14 (1990) (the

paltry record submtted was uninformative and, thus, inadequate for

t he purpose of exercising original jurisdiction), Margaritondo v.

Stauffer Chem cal Conpany, 217 N.J. Super. 560, 564 reaffrmd 217 N.J.

Super. 565 (App.Div.1986).
Further, the issues presented for original jurisdiction are

purely legal; no purpose would be served by remanding themto the
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trial Court for a determ nation that would be subject to de novo

review by this court. Bressman v. Gash, 131 N.J. 517, 528 (1993).

Finally, the Appellate Division has held that undefined "other
circunstances” could justify an exercise of original jurisdiction, and
the equities of this case, where a party has been unfairly reduced to
honel essness and wel fare, should surely supply justification for an

exercise of original jurisdiction. Maisonet v. N.J. Dept. of Hunan

Service, 274 N.J. Super. 228 (1994), cert granted 138 N. J. 265
(1994).* (there were no "other circunmstances" that woul d warrant

jurisdiction Id. at 232). See also State v. Jarbath, 114 N.J. 394

(1989).

If justice is to be done in this case, it nust be noted that the
plaintiff practices matrinonial law as a full partner in Mercer
County's largest matrinonial law firm He stated to the custody and
visitation investigator that his inconme is around $200, 000 a year.

H s "l arge expendabl e i ncome" [Da 135] permits himto live in an
af fluent section of West Trenton, and | ease a Mercedes Benz.

The defendant-counterclaimant is pro-se with only an el eventh
grade education. After becomi ng accustonmed to the upper-mniddle class
lifestyle that her support permitted the plaintiff to build, she now
subsi sts on welfare, food stanps, and occasi onal work cleani ng houses.

Her housing allowance fromwelfare is $50 a nonth | ess than her rent.

Attorney's fees arising out of this litigation have left her nearly

21 The Suprene Court's decision in this case has been digested in the New JERSEY LAW JOURNAL, and the high Court's ruling did not

adversely affect this portion of the decision.
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$50, 000 in debt.*

In fact, her first attorney (Jan Bernstein of Riker Danzig)
wi t hdrew because their | egal fees were not being paid. [Da 113 - 114,
Da 341]. |In response to not being paid, her second attorney becane so
non-responsi ve that Ms. Marinuzzi, having no i dea what was going on

with her case, was eventually forced to dismss her.

22 Plaintiff pointed out that "[Defendant] has expended close to $50,000 in |egal fees with another law firmand they were unable to
prove this to be a palinony case" [Da 202, Certification of John A Hartnmann I11]. Wat the plaintiff neglects to nention is that the
majority of these fees were expended on enforcement for non or under payment of the court ordered support, visitation interference
and in response to a "paper blizzard" created by the plaintiff, [Da 343 - 360] who continues to receive free representation from

"Mercer County's largest nmatrinonial law firn' [Da 417].
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Uilizing his professional skills, the plaintiff mnaged to del ay
this nmatter for alnbst three years, and, even if this court reverses,
the need for pre-trial discovery would probably entail another

enor mous del ay. »

The plaintiff has one of the state's npbst powerful
law firnms litigating for himw thout charge. He possesses and has
denmonstrated the capability to "paper the defendant-counterclainant to
death." Wthout an award of attorney's fees, or a pendente lite O der
that would permit her to be able to retain an attorney, this case wll
again devolve into a war of attrition at the trial level, and the
plaintiff nust eventually prevail on those terns. The Appellate

Di vi si on should not close its eyes to the trenendous injustice that
must inevitably result if this Court does not take action and provide
t he defendant-counterclaimant with the resources necessary to obtain a
fair hearing on her clains.

The plaintiff, who has 26 years experience in matrinoni al
matters, is already beginning to cry poverty; presumably in
anticipation of a negative result on this appeal, he stated the
following in response to a notion to enforce paynent of the $200.00
per week (to a $6,000 total) that the trial Court conpelled himto
pay:

M 15. The bigger problemnow, is that | sinply do not have the

funds to pay her nore than $200.00 per week to satisfy the

$6,000. . . [Da 202]

M 16. . . . | just do not have the neans to put out the lunp sum

amount at this time. Defendant should have taken it when ny

attorney offered it the first tinme [and her request to receive it
now shoul d be denied]. [Da 203]

23 The del ay between the defendant filing the notion to vacate the Decenber 21, 1993 order [2/10/94] and the entrance of the

Order [3/28/95] under appeal was over a year.
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While this is not conclusive evidence that the plaintiff has
begun to hide his assets, it is unseemy that an attorney who earns
$200, 000 per year in salary alone cannot raise the relatively m nor
sum of the $5,400 still owed to the defendant-counterclaimant fromthe
12/21/93 Order. Wthout professional |egal assistance and forensic
accounting experts, the defendant-counterclaimant's prospects of a
just determ nation are dimindeed, regardl ess of whether the other
clainms of error raised in this appeal result in a reversal

The argunents bel ow establish that Defendant-counterclaimant is
entitled to injunctive relief in the way of pendente lite support
pending a plenary hearing on this matter, and that she is entitled to
significant arrearage, both for Orders that were ignored, and for the
time period since the entrance of the lower court's Oder.

Under the unique facts of this case, the Appellate D vision
should, in addition, order that the plaintiff pay the defendant-
counterclaimant's attorney's fee debt and provi de counsel and expert
fees for the future trial |evel proceedings, or provide her with a
sufficient level of support so that she can afford to retain an
attorney whose abilities approximte those of the plaintiff. CQur
adversarial systemis dependent upon there being a | evel playing
field. No relief short of this will possibly result in a just

conclusion to this case.?

24Wthout counsel fees, the plaintiff would be foolish not to continue his paper war on the defendant; it remains his best
strategy to wear down his opponent [unless he is paying for the "wearing down"]. A side benefit to himis that, even if the defendant
were to win a sizable recovery after a trial on the
nerits, he would find satisfaction in knowi ng that nost of it wasn't going to Ms. Marinuzzi but to a lawfirm Wthout expert fees
(specifically, expert fees for a forensic accountant), the plaintiff may well convince a trial court that he is "w thout funds".

Absent either of these, the plaintiff has no notivation to make a just settlenent offer to the defendant.
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A.  The court should revive pendente lite support

pendi ng the resol ution of the defendant-

counterclaimant's clainms at the trial |evel

In the absence of an exercise of original jurisdiction, appellate

courts will generally decline to consider questions or issues not
presented to the trial court when there was an opportunity to do so.
However, appellate courts may consider themif the question is one of
i mportant public interest. R 2:10-2. Further, if an appellate court

on its own can interject an issue, it may in its discretion pernmt a

party to do so. See Saul v. Mdlantic National Bank, 240 N.J. Super.

62 (App.Div.1990), State v. Macon, 57 N.J. 325, 331 (1971), Morin v.

Becker, 6 N.J. 457 (1951).

Public policy is clearly inplicated in this case. No one should
be pernmitted to foster the total dependence of another hunan being for
17 years and t hen abandon themto the welfare rolls, nmiddl e aged and
stripped of the years during which the nost fundanmental surviva
skills otherw se woul d have been devel oped. For 17 years, the
def endant provided a high standard of living for Janice Mrinuzzi, who
spent these sane years providing the plaintiff with the hone,
eventual ly child care for the son she bore him and all other donestic
support necessary to enable himto concentrate on building his own
earni ng power to a significant degree. Then, when she was in her md-
forties, he abandoned her with absolutely no recognition of her
contributions to his present life and well-being, for a successor in
her twenties.

In the instant case, this Court should use every avail abl e
resource to unequivocally denonstrate that such behavior is
intolerable in this State. The plaintiff's attenpt to ternminate this

relationship with no acknowl edgnent what soever of his obligations to
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Jani ce, sinply because their commtnment to each other |acked the
formality of a marriage ritual, should be summarily rejected. That
the plaintiff would use all his |egal expertise and skill to wal k away
whil e the woman he once promised to |ove and care for the rest of her
life suffers the pain and degradation of honel essness and poverty
speaks volumes on both his narcissistic inhumanity and the | egitimcy
of the defendant-counterclainmant's charges that he was physically,
enotionally, verbally, and sexually abusive during their tine

t oget her.

In addition, that a nenber of the bar woul d undertake such
nmoral |y abhorrent action and abuse of the power of the law in pursuit
of such objectives should be especially offensive to this Court. |If
John A. Hartmann |11, Esq., lacks the character and human decency to
reach into his very deep pocket and live up to his obvious pronise to
provide for Janice for the rest of her life, or at |least to show a
wi |l lingness to conpensate her for the 17 years during which she gave
hi m her youth, her love, her tinme, her conpanionship and a son, then
this Court should have no reservations about forcing himto do so.

In addition to the now exposed fraud in the plaintiff's clains
concerni ng the nortgage and tenancy status of the hone, the defendant-
counterclaimant continues to insist that she was physically,
enotionally, verbally, and sexually battered by this man. This court
should not ignore the fact that the plaintiff has spent the |ast
gquarter century honing his courtroomskills into a powerful weapon
whi ch even today he continues to use against the relatively naive,
enotional | y-battered ni ddl e-aged and i npoveri shed def endant, who
despite what she has been through, today is sober in A A, and

desperately, courageously struggling to rebuild her broken life.
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If this Court cannot rule, based on the plaintiff's adnissions,?

the eerie simlarity between the fact patterns in the case at bar and
the Kozl owski facts,?” and the |ack of any other possible explanation
for Ms. Marinuzzi's actions, that an oral contract existed between

t hese people, then the Court should at |east order substantial relief

25 The followi ng admi ssions were made by the plaintiff during the course of this litigation:
1. The parties lived together for 15 years. ("W did not |ive together until 1977", Certification of John A Hartmann |11,
Da 60 at § 7; "I noved out on My 22, 1992", Certification of John A Hartmann |11, Da 14]).

2. The parties jointly purchased a hone in 1981 [Certification of John A. Hartmann |11, Da 60].

3. The defendant-counterclainant did not contribute to the expenses of the household [Certification of John A Hartnann

111, Da 166].
4. The parties had a child together. [Certification of John A. Hartmann IIl, Da 165].
5. The plaintiff now has "a | arge expendabl e incone" [Da 128 - 137], and the defendant is now on welfare [Da 367].

26 The parties in the instant case and the parties in Kozlowski |ived together for 15 years. The nale cohabitant was married when the
cohabi ting rel ati onshi p began and subsequently nmarried a nmuch younger woman shortly after the cohabiting relationship ended. The man's
weal th greatly increased during the course of the relationship as he pursued his career goals, and the woman's wealth and career did
not advance, as she provided the househol d necessary for the wage earner to succeed. |In both cases the nan paid all the expenses of
the relationship during its duration, and the woman, through detrimental reliance, was left wthout basic survival skills at the end of
the relationship. [Da 60, Kozlowski at 381].

The only significant differences between the two cases is that the parties in the instant case had a child together, M.

Marinuzzi was actually reduced to wel fare and honel essness, and M. Hartmann is an attorney who specializes in matrinonial |aw
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pendi ng the resolution of the underlying issues before a factfinder.
This issue can be addressed by this Court as a matter of law by a
sinple application of the certifications of M. Hartmann to the
appl i cabl e | egal standard.
The issue of whether injunctive relief in the way of pendente
lite support is appropriate in the palinony context is such a matter

In CGowe v. DeGoia, 90 N.J. 126 (1982), the Court held that severa

factors should be considered in deciding whether injunctive relief
shoul d i ssue.

First, the Supreme Court held that injunctive relief should not
i ssue except when necessary to prevent irreparable harm Crowe at

132, (citing Ctizens Coach Co. v. Canden Horse R R Co., 29 N.J.Eq.

299, 303 (E. & A 1878)). The Court noted that “in certain
ci rcunmst ances, severe personal inconveni ence can constitute
irreparable injury justifying issuance of injunctive relief”. Crowe 90

N.J. at 133, (citing Hodge v. G ese, 43 N J.Eq. 342, 350, 11 A 484

(Ch. 1887)). In Crowe, the plaintiff was seeking support because she
was threatened wi th honel essness and the |oss of her only neans of
support. The Court held that “the trauma of eviction . . . nmay well
justify the intervention of equity. Neither an unwarranted eviction
nor reduction to poverty can be conpensated adequately by nonetary
damages awarded after a distant plenary hearing”. GCrowe, 90 N. J. at
132-133.

In the case at bar, the defendant-counterclaimnt was given
tenporary energency housing through the Departnment of Welfare. She

has been inforned that she nust vacate this housing by Septenber 1,
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1995. Havi ng becone conpl etely dependent on the plaintiff during
their 17 year relationship, she is again faced with the prospect of a
horel ess shelter while he continues to reside with her far-younger
replacement in the air conditioned |uxury of their suburban homne.

The second factor that the Crowe court announced was t hat
temporary relief should be wi thheld where the underlying | egal claim
is uncertain. The legal claimin the instant case is the same as the
one considered in Crowe, which held “the enforceability of a support
agreenent between unmarried cohabitants was well settled as a matter

of law in Kozl owski v. Kozlowski” Crowe 90 N.J. at 133.

The final factor that the Suprenme Court announced was that
“prelimnary relief should not issue where all material facts are
controverted”. |d.

Unlike the facts in Crowe, where the economnically advantaged co-
habi tant clained that he had maintained only a friendly rel ati onship
with the plaintiff, the plaintiff in the instant case has admtted a
fact pattern that clearly indicates the palinony elenents as set forth

by the New Jersey Suprene Court in Kozlowski v. Kozl owski and Crowe v.

DeGoi a. The extensive adnissions by the plaintiff preclude any
assertion that all the material facts of such a claimare
controvert ed.

By an Order entered on July 22, 1992 by the Honorable Sullivan,
J.S.C., the plaintiff was ordered to naintain the status quo of their
upper-mi ddl e cl ass househol d. She was granted excl usive occupati on of
the hone, use of a Mercedes Benz, and the paynent of $200 per week as

injunctive relief pending a plenary hearing on her palinony claim/[Da
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90 - 93].7%

27 For Plaintiff's estimation of what it cost to maintain the status quo (and what anopunt woul d therefore constitute appropriate
pendente lite support should this Court revive the July 22, 1992 Order), see Da 169. It should be noted for this purpose that the

plaintiff's anount did not include half the fair rental value of the hone.

58



Considering the plaintiff's denonstrated ability to delay the
proceedi ngs of the trial court, should this court see fit to reverse
and renmand for a trial on the nmerits, thus reviving her palinony
claim it would be just for this Court to also re-establish the
injunctive relief of the July 22, 1992 support order.?

It is respectfully requested that this court revive the July 22,
1992 Order requiring the plaintiff to provide pendente lite support to
t he defendant-counterclaimant. If it is not within this Court's
equi tabl e powers to award def endant-countercl ai mant counsel fees, the
fact that she has no realistic chance of a fair adjudication unless

she can afford to retain an attorney should nmove this Court to provide

sufficient pendente lite support so that she mi ght retain counsel

B. As the underlying Order inproperly deprived the

def endant - count ercl ai mant of her property, she nust be

consi dered ousted and is therefore entitled to half the fair

rental value of the residence since her renoval

The nature of joint tenancy is that each co-tenant's possessory
rights theoretically extend to the entire prem ses, co-equal with the
rights of his co-tenants. Each has the right to utilize the entire
property consistent with the right of the co-tenant to do the sane.

Baird v. Moore, 50 N.J. Super. 156, 166 (App.Div. 1958), (quoting 4

Thonpson, Real Property (1940), § 1908, p. 431).

If one co-tenant in a joint tenancy prevents the other tenant

28 Wth appropriate |anguage indicating that the Order is to be taken seriously. The plaintiff has in the past sinply ignored
paynent Orders that he disagreed with. See Da 343-362 (Enforcenment letters regarding pendente |ite support ordered on July 22,
1992), Da 203 (Certification stating that the $5,400 bal ance [still] owed on $6,000 paynment ordered on 12/21/93 woul d not be
paid), Da 401 (Disciplinary Review Board Conplaint - The issuance of an arrest warrant by J.S.C. Lenox was necessitated by

Plaintiff's refusal to conply with paynent of sanction).
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from occupyi ng the residence, an ouster results. Under such
ci rcunstances, the occupying tenant is affirmatively accountable for
the value of his use and occupation, as such. Baird at 16, (quoting

Henderson v. Eason, 17 Q B. 701, 117 Eng. Rep. 1451 (Ex.Ch. 1851),

Annotation 27 A.L.R 184, 190, et seq. (1923), see Wible,
Accountability of Co-tenants, 29 lowa L.Rev. 558, 560--561 (1944)).

When a co-tenant has been ousted from property to which they hold
title as a joint tenant, they are entitled to half the fair renta

value of the property. See, e.g., Newman v. Chase, 70 N. J. 254

(1976), Bauer v. Mgliaccio, 235 N. J. Super. 127 (App.Div.1994),
Crowell v. Danforth, 222 Conn. 150, 609 A 2d 654 (1992), Hall v.

Eaton, 258 I11.App.3d 893, 631 N E.2d 833, 197 Ill.Dec. 611 (App.Div.
1994), Cunni ngham Law of Property, supra at §§ 5.8, 5.12. ,

cf. Lohmann v. Lohmann, 50 N.J. Super. 37 (App.Div.1958).

This is not necessarily so if the property is held as tenants in

common. See Baker v. Drabik, 224 N.J. Super. 603 (App.Div.1988),

Baird v. Moore, 50 N.J. Super. 156.

To determ ne whether the plaintiff ousted the defendant-
count ercl ai mant we nust exani ne whet her the def endant-countercl ai mant
"l eft the prem ses voluntarily and was free to resune possessi on at
any time". Baird, 50 N.J. Super. at 167.

In the case at bar, the defendant-counterclaimnt [eft the
property under a court Order (based in part of the plaintiff's
fraudul ent m srepresentations to the court) that threatened "a warrant

n

of renoval" being issued instructing "all constables, police, or
sheriff's officers" taking "whatever steps are necessary to di spossess
defendant” [Da 139]. The property was then partitioned based totally

upon the fraudulent m srepresentation of the plaintiff that title was
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hel d as tenants in conmon.
In spite of his extensive prom ses that he would find the
def endant - count er cl ai mant anot her resi dence, paying all the necessary
expenses including a deposit, the defendant-counterclai mant was cast
i nto honel essness.
In contrast to the July 2, 1992 hearing whi ch awarded the
def endant - count ercl ai mant temnporary possession of the residence, the
Order under appeal was invalid for the reasons discussed supra, and it
should then logically follow that the defendant-counterclai mant was
i mproperly deprived of her property, resulting in an ouster.
Accordingly, this Court should remand this issue for an expedited
hearing as to what anmount constitutes half the fair rental val ue of

the property for the period since she was oust ed.
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Concl usi on

For the foregoing reasons, it is respectfully requested that this
Honor abl e Court reverse the |ower court’s decision and exercise
original jurisdiction to award injunctive relief in the way of
pendente lite support, retroactive to the date of the lower court's
ruling.

To sinply reverse the trial Court on the denial of the defendant-
counterclaimant's R 4:50-1 motion and to remand for further
proceedi ngs woul d be to throw the defendant-counterclai mant, pro se,
back into the plaintiff's element. He has spent better than a quarter
century litigating in the trial courts, and is a full partner at
Mercer County's largest matrinonial law firm

As an exanple of the plaintiff's skill, the judge in this case
was tal ked into accepting the legally insupportable concept that joint
t enancy was mneani ngl ess because the tenancy status could have been
changed by the parties at some uncertain point.

If this Court is without authority to award attorney's fees, or
pendente lite support at a level sufficient for her to retain an
equally skilled attorney, and if this Court cannot exercise its
original jurisdiction or retain jurisdiction over the matter, the
def endant - counterclaimant has little if any chance of ever obtaining a
fair hearing on her clains.

Respectfully submtted,

Jani ce Mari nuzzi,
Pro se appel |l ant
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